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the statement he makes is accurate. I think it’s a
foolish thing for a police officer to do this, go around
putting to witnesses what evidence she has in some other
context, I really do, because there’s always the risk that
somebody could take a more bleak view of the matter than
perhaps it warrants.

CROWN PROSECUTOR: Yes YOur Honour.

HIS HONOUR: These days what that bleak view can then
result in is a reference of the matter to th Pollce ~%
:I/#

Vlnggggizx_gggfégféﬁg; And then they go round.— @ ’Tﬁbf
investigating er this was this, that or the other. 7
As far as what happened last January’s concerned that to CV/Q/
my mind has nothing much to do with it. What I have to .
consider is what I should do when it’s communicated to me 4752
there’s a witness in the witness box who feels to be under
some form of threat because of something a police officer
has said. Should I tell the witness that the witness is
to ignore anything that was said? What is it I should
tell the witness? I don’t know. .

CROWN PROSECUTOR: That was the thought that was occurring
to me your Honour. :

HIS HONOUR: Do I say nothing and so we have a tremulous
witness? I can’t make him promises of some kind because I -
don’t personally provide protection for anybody from
anything and I'm not going to make promises, you’ll be ‘all
right don’t you worry about it you just give your evidence
-and all will be well. That isn’t something I can really
promise, I don’t know but I am minded to refer what has
been put to me to the Supreme Court and they can direct
whatever enquiries be undertaken. However I’m not going
to do that until the crown has had the opportunity of
considering whether i1t wishes to make any submissions.

You may wish to consult the director of public
prosecutions about the matter, the director may say it's
not a matter for us to make submissions, the director may
say it is a matter for us to make submissions. It seems
to me to be a fairly signifigant matter and I shouldn’t
just rush off into doing something but what do you say I
should do in relation to the witness? Leave aside whether
I should refer Ms Hennessy for contempt.

}be his Ao bo  SHopped.
zﬁe@p(oé fives ace at nsh
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LAVAC: Your Honour Mr R also told me that he fears

‘repercussions from the police and that may well influence

fear repercussions from the police.
“_\_-__-—_'_'———-—‘_

10

the. evidence that he is about to give today. His evidence.
certainly isn’t finish but He did state to be
categorically in the presence of my solicitor that he does

HIS HONOUR: Well I can’t give him any reassurances about
that matter. I would think it most regrettable indeed if
Mr R had any repercussions visited upon him. To do such a
thing, to visit repercussions on someone in return for
their giving evidence, would be to commit a most serious
contempt of court and I would have thought would result in

the oITfcer or officers being sent to gaol if that were
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proved. Certainly if I were I judge of the Supreme Court

. and such a case came before me and I was satisfied beyond
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reasonable doubt that that’s what happened that would be
the fate of the officers concerned. It would be a very
nasty thing indeed. Apart from anything else, apart from
contempt of court the matter of course can be referred to
the,EgiiggtIntegrity Commission which can conduct it’s own '
lnvestlgatlon If police Gttempt to threaten someone as a
result of g1v1ng evidence or during the course of evidence
that would be improper conduct and criminal conduct and
the sort of conduct that would involve that Commission.

The conduct itself of course could amount to-a perversion
of the course of justice. I must say it’s a very
difficult matter to know what to do.

CROWN PROSECUTOR: I must say your Honour that one of the
things that occurs. to me too if I was speaking to the
director that one of the questions might be asked would be
what does the officer-in- charge have to say about this
allegation?

HIS HONOUR: As I can’t conduct an enquiry nor can you one
would imagine, we don’t know what the officer-in-charge
might say. Mr R might be telling lies, difficult to see
why he would be. He might be telling the truth totally.

.He might be that the police officer said something which

he’s misconstrued but whatever it is, if she’s talked to
him in any way about the evidence that he has been giving
or is giving she puts herself in distinct peril because it
should be done. If you were to go off an talk to a
witness during the course of examination and express any
view you’'d be at great risk of contempt of court
proceedings and criminal proceedings and dismissal from
the publlc service. Even if what was said in the long run
wasn’t all that significant, it’s not so much what’s said
the fact is 1t .is said and it’'s sald by someone J_ngA

SRRORET 2 I S ET ~ I B
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CROWN PROSECUTOR: Yes your Honour.
HIS HONOUR: I think she’s probably got to get her own

legal advice'quite frankly. I don’t thlnk the crown can
actually give her legal advice as such.
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CROWN PROSECUTOR: No obviously not.

' HIS HONOUR: Because she’s a witness but she’s not your

client as such. 1Indeed if she said something to you in
the course of your discussing the matter with her you’d be
obliged to report it to whatever authorities there were.
If she said something to you that confirmed she had acted
in contempt of court it would put you in a very difficult

- position to get any information from her I would think. I

think really what has to happened is she should be brought
in, I should tell her in broad terms the nature of the
allegations and I should tell her that she should go¢ an
seek legal advice perhaps through the Police Association
fairly quickly. I should tell her that I do not wish her

to answer or to tell me anything but, I think she’s got to
be told. I think if I ask you to go and tell her I'm
putting you in the compromising position of telling her

- something and perhaps belng told somethlng which could be

very difficult.
CROWN PROSECUTOR: Yes your Honour.

HIS HONOUR: 1I'd think I'd have to put over to tomorrow at
lease what I do about this. Give her the opportunity of
reflecting on it and give the dlrector the opportunity of
telling you what - and he might say take this positive
stand, he might say take a neutral stand. I don’t know.

T really don't know. .That would be what I would propose.
The words spoken are said to be exactly what?

LAVAC: The words spoken are to the effect “The way you’ re
giving your evidence anyone would think that you’ve been

paid”, words to that effect.

HIS HONOUR: Where was this said?

LAVAC: This was said on Friday afternoon after MrJdinaEsr

finished giving his evidence. It was said in the police
car while she. was driving him home.

HIS HONOUR: The next fact, the next question that arises
Mr Lavac is this. Okay, supposing I refér her for
contempt in due course or for lnvestlgatlon of that
because I am not going to conduct any inquiry myself.

. What bearing has that got on.thls case?
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LAVAC: Well it has this bearing your Eonour. When Mr
Suesm® gets back in the witness box T would seek your
leave to illicit that evidence from him as to what
occurred last Friday and 1 imagine I will 11licit from him
that he was concerned and felt that it was putting
pressure on him and that he feared repercussions from the

police.
HIS HONOUR: Has that caused him to change his evidence?

LAVAC: Well I don’t know your Honou:, but if he perceives

there is pressure put on him and he fears repercussions
from the police ig--— '

HTS HONOUR: But what is the - you se€ I don’t want to
‘appear to be restricting any proper na-ter that could
result in your client being acquitted, right. It 1is
important that he be able to ventilate any matter that
could result in his acquittal. But the fact that a police
officer has such a conversation with him after he’s given
evidence could be relevant to any fuxther evidence he
gives-- :

LAVAC: Absolutely and that’s what--

HIS HONOUR: ?erhaps, but one would wave to see what that
further evidence ig. I mean hé's giwven basically his
evidence in chief, hasn’t he?

LAVAC: Yés your Honour.
CROWN PROSECUTOR: Yes your Honour.

HIS HONOUR: And the_crowh.is then s=zeking to go OvVer

various discrepanciles between what he said in one
statement with what he said in other statements.

CROWN PROSECUTOR: I've done that ycur Honour and all I
propose to do now is show him the video of the upstairs
area and ask him to indicate where e thinks from looking
at.that he’s able to point out whers he was standing.

HIS HONOUR: That’s right, have a lmok at this and what do
you say about t+hat. You've sald you were here and you
were there, look this is what appeaxs to happen.

CROWN PROSECUTOR: Subject to what le says of course,
there may be some questions about what he says.

HIS HONOUR: Right. Well now what Is the evidence that 1is
then going to be infldenced by this statement?

LAVAC: The problem of course your Honour is that if he
feels that he was under pressure &as a result of being
spoken to by that .officer last Fricay and he fears
repercussions from the police this mould well influence
the remainder of the evidence that he is about to give

today when he's cross—examined by me.
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HIS HONOUR: In what way?
LAVAC: Sorry"-
HIS HONOUR: In what way?

LAVAC: Well .t may cause him to hold back evidence that
he feels he should give but he won’t give because he fears
repercussions from the police and the problem with that of
course is your Honour that if he is influenced by what was
said to him last Friday my client is deprived of the

 chance of a fair trial. I would be asking--

HIS HONCUR: Ha’s shown no - he’s given his evidence in
chief-- ' '

LAVAC: Yes.

HIS HONOUR: --the crown has taken him to what apparently
the crown visw are inconsistencies. The crown’s now going
to take him tc some videos. .

LAVAC: Yes, bot I'm still--

HIS HONOUR: TUnless he does a somersault and says
everything he said before is untrue I can’t see how it
affects your case. I find it very difficult to follow.
However, 1I’d Fave to leave it open, I don’t know.

LAVAC: Yes, I don'’t know either your Honour.

HIS HONOUR: I can’t rule on evidence, questions of
evidence, in a theoretical vacuum.

LAVAC: Yes. 1I'm yet to cross-examine your Honour and I
don’t know whaz he’ll say when I cross-examine him. All I
know to date is that he’s received pressure, improper

pressure, from a police officer which may or may not -

influence the evidence - he is still about to give. That’s

‘where we are at. the moment your Honour.

HIS HONOCUR:. What you’ve put to me before is that he got
this improper pressure some time ago, that didn’t deter
him, he made the statement. In fact he appears to have
made three statements and he’s come to court. He’'s
obviously very nervous,

LAVAC: He’s very nervous. That was what we said to him

.on 19 January. Now your Honour I asked you last week, I

made an application that I’d be seeking to cross-examine-

the police on the basis that if this sort of pressure was

put on this witness whe is an independent witness on

19 January becsuse he is independent he is less amenable
to being influznced by what’s said to him by the police.
However, the same cannot be said for prosecution witnesses
who have already given evidence and I would submit that
I’d be entitled to cross-examine the police as to whether
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or not similar pressure was put on other prosecution
witnesses who I submit would be moxr2_amenable to being
influen to give evidence in_ﬁggggr of the crown because
they are in allegiance with thé& vic-im and there clearly
is an allegiance with Mr Bullock. ‘

HIS HONOUR: That, with the greates: of respect to you,
doesn’t make a great deal of sense.

LAVAC: I'm sorry your Honour, mayke I didn’t put it as
elegantly as I could have. ' '

HIS HONOUR: "Look if you’ve got a g=oup of pecple who have
their allegiance to Mr Bullock what particular pressure
would the police be putting on them, they’d have their
allegiance. Why would they be respunding - why would the
police need to put pressure on-them?

LAVAC: - Could i‘put it this way your Honou¥. I put it to

-all the witnesses that they were lying because they had an

allegiance to Mr Bullock. Now surel y-- :

HIS HONOUR: 1Including, you.put it sven to his wife
although she did nothing whatever in her evidence to 7
damage your case, in fact helped it. But you nevertheless
put to her that she was lying. -

LAVAC: Well clearly about being dragged and mishandled
and mistreated by bouncers and-- '

HIS HONOUR: She didn’t claim to be dragged or mistreated
or mishandled. She didn’t make any complaint about it.
She didn’t allege she’d been assaultsd or bashed or
mistreated. She’d been escorted to some area and then she
saw nothing. She just saw absolutely nothing to
incriminate your client, nothing, not a thing. And she
specifically disavowed seeing your client or anyone
punching her husband. -

LAVAC: I appreciate that your Honour.

HIS HONOUR: - You nevertheless pdt it to'her, she’s lying.
I must say I was a bit lost about whi7 you would do that as
she seemed to be helpful to your cass.

LAVAC: Well your Honour let’s look at the other witness—-

HIS HONOUR: I cannot understand this point, it doesn’t
make sense. '

LAVAC: Could I just try and explain it to your Honour.
Let’s assume that witnesses who gave evidence about seeing

'my client punching the victim while I.e was being held by
~other bouncers, I put to them that tley were lying. Now

your Honour if they’re approached by a police officer and
told, we have closed circuit television footage of these
bouncers holding Mr Bullock on the lznding and punching
him, we have videc footage of him being dragged down the
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stairs with the head going bump, bump. bump, down the
stairs.. If the police told them that then they would be
in a position to be able to rely more confidently and more
persuasively having been--

HIS HONOUR: Did you ask any of them?

LAVAC: -—-having peen told by the police that they had
such .footage.

HIS HONOUR: Dig you ask any one of them, what were you
told by the police officers about the circumstances of
+his case? What did the police tell vou about the
material they had? You didn’t ask ona -of them.

LAVAC: No I didn’t your Honour because 1L don’t know

' whether they’d been approached by the police. 1 put to
them that they were lying. : .

IS HONOUR: But you knew what. Mr“ was going to say

and you knew that Mr Sl Wwas going to say he was
pressured improperly by the police. XYou had this ‘
opportunity to raise this, what did the police say to you?
what did they say to you about CCTV footage? You haven’t
raised it. How on earth can you raize it now? . Unless
you’ re going to call - ask for each witness to be recalled
as you put this conspiracy theory forward. :

LAVAC: No your Honour I'm certainly not going to do that.

HUIS HONOUR: I cannot honestly see the basis upon which
you can cross—-examine any police off:rcer about what they
might or might not have said to witresses in this case.
Sometimes it’'s very relevant to do i% but I can’'t see it
in this case. Your client’s defence is self defence.
That’s what you announced, that’s his claim, Mr

supports his claim. :

"LAVAC: Yes.

HIS HONOUR: Now if there’s some pagils upon which you
could say Mr Py is not giving evidence in accordance
with the evidence he gave in-chief hecause of threats he
backed down from the evidence, it might become a different
matter in that you could or I might be able to allow you
to cross—examine Mr g t© show that that had been
done. A big problem would emerge ag S00n as the police
came along because the Court is not concerned with an
enguiry into whether it had happene:i. and for me to allow
you to cross—examine a police officsr, whether she
committed a criminal offence, would raguire me to give her
warnings. -
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That would have to be done I suppose but I would only
allow it if T was convinced that the cross—-examination is
relevant to something and what is th« evidence that she
can give against your client. The only evidence she could
give as I understand it is she organisad people . to go and
take witness statements and she got CCTV. What in that is
the subject of any likely contradictioa? How can you say
she’s lying about doing any of that? ' :

LAVAC: We say your Honour that in her capacity to order
the taking of witness statements she deliberately cherry-
picked the witnesses from whom statements should be takem,
restricting them to witnesses who havwe an allegiance with
the alleged victim and deliberately ignorifig witnesses who
may provide the deéfence with evidence that is helpful to -
the defence, that’s one matter. The second matter your
Honour is-- '

HIS HONOUR: No, no, you’ve told me @ll that. What is the
relevant issue?

LAVAC: Well because we’ve now got . new instructions that
there was an approach made to Mr ~ this morning which
is capable of influencing his evidencs. TIf such an
approach was made to Mr «fijifige surely I‘'m entitled to
cross-examine whether or not a simila- approach has been
made to other prosecution witnesses whc have given
evidence in favour of the Crown.

HIS HONOUR: WNo you’re not.

. LAVAC: Alright your Honour.

HIS HONOUR: Unless you are challenging the police about
the evidence they are given you cannol: cross-—-examine them -
about matters of credit and even if you could cross-
examine them on matters of credit you'd be bound by their
answers, you’d not be allowed independlently to call
evidence to show that their statement: were untrue, so if
she came along and said I deny saying that to Mr ?,
never at any stage did I say anything of the kind, well
what do you do then? You can’t do anything.

LAVAC: I appreciate I'm bound by that yvour Honour, of
course. Your Honour would you permit me to when I cross—
examine Mr M to listen first of al. what was said to
him on 19 January about the non-existent. video tape, _
that’s the first thing. Secondly, would you allow me to
elicit in cross-examination what was said to him by

Ms Hennessy last Friday when the polics came. That must
be relevant to this trial in that improper pressure was
put on a witness called by the prosecution in the Crown’s
case by a police officer who is an officer-in-charge of
this case, that must be relevant your Hecnour. -

HIS HONOUR: 1I'd have to see.

. LAVAC: Sorry your Honour.
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HIS HONOUR: I’d have to see what point you wanted to,
raise those gquestions before I could consider giving you
leave. Unless there is an issue in M- «ofgiem’ cvidence in
which this becomes relevant I can’t s=e the relevance.

‘The mere fact this occurred doesn’t m=an it’s relevant in

the trial that’s what T'm trying to tz=l1l you.

LAVAC: I understand that your Honour, We really won't
know the'relevance1until we've heard the remainder of

Mr aagiijey cvidence.

HIS HONOUR: Unless he does a complete reversal-—

LAVAC: Uniess he does a somersault znd a backflip I
probably won’t even ask him your Honour.

HIS HONOUR: Well there’s the answer then.

LAVAC: Yes. .

HIS HONOUR: We’ll just have to wait and see. BAnyhow, I

+hink - who brought Mr @ in today, is it the same
witness - Senior Constable Hennessy? '

LAVAC: We’ll find out your Honour-

' HIS HONOUR: I think this is a véry i%iggggggiate thing to

be done I must say. T

CROWN PROSECUTOR: I might say youtl Honour my
understanding from Jast week and I con’t know about Friday
afternoon’s arrangement but unless 1've got my wires
crossed I understood that Mr difsees asked to be given a
1ift in. :

HIS HONOUR: He probably did and it was being-done as an
act of kindness. , ..

CROWN_PROSECUTOR: Yes your Honour, because of his own.
inability I understand té - he doesn’t have a licence and
he’s also got the neck problem your Honour. ;

YIS HONOUR: He doesn’t have a liceace and he has a neck-
problem, yes, and he lives up on the northern beaches and
this is a long way. '

CROWN PROSECUTOR: Yes your Honour.

LAVAC: Your Honour I remenber last Friday your Honour

there was some discussion as to whzther or not we would

give him a 1ift home but we thought it would be

inappropriate because ghe was under ~ross—examination by

the Crown. I'm just told now by my solicitor that

Ms Hennessy prought him in and took him home Friday and
‘_'__-___________._._—-—F'-"_"‘-.h

brought him in this morning. e

HIS HONOUR: I’d feel a great deal more comfortable about
doing anything if you were able Mr Prosecutor to go and

‘seek some instructions from the DITE

. Y
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'CROWN PROSECUTOR: Yes your Honour.

HIS HONOUR: 1I'm not in any way reflecting on your

competence or anything of that nature, it’s just my
experience in the past has been that if there is some
really ticklish problem sometimes «ne of the Deputy
Directors has come along to make suomissions. Now this is
something sort of that arises incidentally like this in
the course of a trial. I’ve found that helpful in the
past. Sometimes they’ve got authority because they appear
in so many cases, they appear in tha High Court and the
Court of Criminal Appeal and they car put their hands on
something fairly quickly and the f:rst question is should

I bring: her in and alert her to this or should I not

because a witness is currently giviac evidence? Should I
alert her to it and ask her to go aacd get her own advice?
Should I ask to consider them referring the matter to the
Supreme Court? If so should I receive representations
from her legal advisors before dOlng that? Or should I do
nothing? :

LAVAC: - Your Honour my view is that it would be
apprbpriate now that the matter has keen raised to bring
her in and suggest to her that she should get legal
representatlon '

HIS HONOUR: Well that might be rigat.
LAVAC: And I think that should be dcne now your Honour.

HIS HONOUR: Well maybe it should ke but what I’m going to
do is' adjourn for half an hour, giva the Prosecutor the
chance to get some instructions. Az the end of that time
if he can’t get them because the people are too busy or
something well I’11 have to decide whether I do take that
course or not, but I do not want to take a course that
might be wrong, this type of matter can create a great
deal of trouble for a great number >f people and should
only be embarked upon if there is a proper basis for it.
I don’t want to give someone a sort cf warnihg if I
shouldn’t give them a warning. It’s not_a verv usual
situation so I'm going to adjourn for half an hour. I

P aaaii T N -
think the jury had better be told that we’ve had a very

big problem with the w and they could come back at half
past twelve. 1 try and come back about ten past but if

you’'re still dlscu551ng things Mr Prosecutor just get your
solicitor to ring your opponent- ancl my associate and I'1ll

. wait.

CROWN PROSECUTOR: Yes your Honour.
HIS HONOUR: "Okay, I"11 adjourn.

SHORT ADJOURNMENT
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